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Thank you for your letter of 19 June 2017 in which you seek the view of the Crown 
Office and Procurator Fiscal Service (COPFS) on petition PE1652 and the following 
questions:  
  

• What are the challenges in prosecuting abusive and threatening 
communication offences, particularly in relation to text messaging?  

• Would changing the offence provisions assist in their enforceability? Should 
the offence provisions be subject to strict liability?  

  
Abusive and threatening behaviour can take many forms and the essential elements 
which the prosecutor must prove in order to seek a conviction are no different from 
any other type of offending.  The prosecutor must put before the court sufficient 
evidence to show that an offence has been committed and that the accused was the 
person responsible for committing the offence.      
  
Sending abusive communications, such as text messages, can amount to a criminal 
offence and the issue in a criminal trial is usually establishing from the available 
evidence that the accused was responsible for sending the messages.    
  
Evidence identifying the accused as the sender of a message might come for 
example from an earlier admission, from subscriber records, from CCTV, from 
specific content within the message or from a witness who saw the message being 
sent.  
  
This challenge is not specific to the offence of sending abusive messages but the 
circumstances in which electronic devices are used to send such messages, often 
when there are no witnesses, can make it difficult to establish as a matter of 
evidence the identity of the person who sent the messages.    
  
I note the proposal in relation to „strict liability‟. I have concerns that any attempt to 
make an individual „responsible‟ for anything which is sent from a phone registered 
to them may be difficult to operate. Many mobile phones are not registered to any 
individual, having been purchased as “pay as you go” phones.  It is also not 
uncommon for mobile phones to be shared amongst a group of people and for 
individuals to use more than one phone.  The boundary between mobile phones and 
other devices which can also be used to send messages from the same user 
account, such as tablets and personal computers, has all but disappeared.    
  
There are also risks attached to a strict liability rule where sim cards are „cloned‟ or 
where someone has used a phone without the registered owner‟s knowledge. The 
detail and accuracy of records held for registration of the owner of a mobile phone, or 
indeed a sim card, would also need to be explored and information identifying the 
registered owner may be held outside the UK in some cases. The system would I 



believe not currently have the benefit of a centralised registration process such as 
the one operated by DVLA in relation to vehicles.  
  
One of the key challenges of any criminal justice system is staying abreast of 
changes to technology which allow people to communicate more freely and more 
easily than ever before. Where there is sufficient evidence to do so, the law allows 
prosecutors to prosecute individuals who make threats or abuse others irrespective 
of the method they use to do that.   
  

I hope the information set out above is of assistance to the Committee.  

  


